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category of claims resulting in imme-
diate hardship arising from incidents 
that are payable under the provisions 
of §§ 536.20 through 536.35, 536.70 
through 536.81, or the FCA (10 U.S.C. 
2734). An advance payment is author-
ized only under the following cir-
cumstances: 

(1) The claim must be determined to 
be cognizable and meritorious under 
the provisions of either §§ 536.20 
through 536.35, and 536.70 through 
536.81, or the FCA (10 U.S.C. 2734). 

(2) There exists an immediate need of 
the person who suffered the injury, 
damage, or loss, or of the family of a 
person who was killed, for food, cloth-
ing, shelter, medical or burial ex-
penses, or other necessities, and other 
resources for such expenses are not rea-
sonably available. 

(3) The payee, so far as can be deter-
mined, would be a proper claimant, as 
is the spouse or next of kin of a claim-
ant who is incapacitated. 

(4) The total damage sustained must 
exceed the amount of the advance pay-
ment. 

(5) A properly executed advance pay-
ment acceptance agreement has been 
obtained. 

Subpart B—Claims Arising From 
Activities of Military or Civilian 
Personnel or Incident to Non-
combat Activities 

§ 536.20 Statutory authority. 

The statutory authority for §§ 536.20 
through 536.35 is contained in the Act 
of 10 August 1956 (70A Stat. 153, 10 
U.S.C. 2733) commonly referred to as 
the Military Claims Act (MCA), as 
amended by Public Law 90–522, 26 Sep-
tember 1968 (82 Stat. 875), Public Law 
90–525, 26 September 1968 (82 Stat. 877), 
Public Law 91–312, 8 July 1970 (84 Stat. 
412) and Public Law 93–336, 8 July 1974 
(88 Stat. 291); and the Act of 8 Sep-
tember 1961 (75 Stat. 488, 10 U.S.C. 2736), 
as amended by Public Law 90–521, 26 
September 1968 (82 Stat. 874) and Public 
Law 98–564, 30 October 1984 (98 Stat. 
2918). 

§ 536.21 Definitions. 
The definitions of terms set forth in 

§ 536.3 are applicable to §§ 536.20 through 
536.35. 

§ 536.22 Scope. 
Sections 536.20 through 536.35 are ap-

plicable in all places and prescribe the 
substantive bases and special proce-
dural requirements for the settlement 
of claims against the United States for 
death, personal injury, or damage to or 
loss or destruction of property caused 
by military personnel or civilian em-
ployees of the DA acting within the 
scope of their employment, or other-
wise incident to the noncombat activi-
ties of the DA, provided such claim is 
not for personal injury or death of a 
member of the Armed Forces or Coast 
Guard or a civilian officer or employee 
whose injury or death is incident to 
service. 

§ 536.23 Claims payable. 
(a) General. Unless otherwise pre-

scribed, a claim for personal injury, 
death, or damage to or loss of real or 
personal property is payable under 
§§ 536.20 through 536.35 when— 

(1) Caused by an act or omission de-
termined to be negligent, wrongful, or 
otherwise involving fault of military 
personnel or civilian officers or em-
ployees of the Army acting within the 
scope of their employment, or 

(2) Incident to the noncombat activi-
ties of the Army. 

(b) Property. The loss or damage to 
property which may be the subject of 
claims under §§ 536.20 through 536.35 in-
cludes— 

(1) Real property used and occupied 
under a lease, express or implied, or 
otherwise (for example, in connection 
with training, field exercises, or ma-
neuvers). An allowance may be made 
for the use and occupancy of real prop-
erty arising out of trespass or other 
tort, even though claimed as rent. 

(2) Personal property bailed to the 
Government under an agreement, ex-
press or implied, unless the owner has 
expressly assumed the risk of damage 
or loss. Some losses may be payable 
using Operations and Maintenance, 
Army funds. Clothing damage or loss 
claims arising out of the operation of 
an Army Quartermaster laundry are 
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considered to be incident to service and 
are payable only if claimant is not a 
proper claimant under 31 U.S.C. 3721. 

(3) Registered or insured mail in the 
possession of the Army, even though 
the loss was caused by a criminal act. 

(c) Effect of FTCA. A claim arising in 
the United States may be settled under 
§§ 536.20 through 536.35 only if the FTCA 
(28 U.S.C. 2671–2680), § 536.50, has been 
judicially determined not to be appli-
cable to claims of this nature, or if the 
claim arose incident to noncombat ac-
tivities. 

(d) Advance payments. Advance pay-
ments under 10 U.S.C. 2736, as amended, 
in partial payment of meritorious 
claims to alleviate immediate hardship 
are authorized. 

§ 536.24 Claims not payable. 
A claim is not payable under §§ 536.20 

through 536.35 which— 
(a) Results wholly from the negligent 

or wrongful act of the claimant or 
agent. 

(b) Is for reimbursement for medical, 
hospital, or burial expenses furnished 
at the expense of the United States. 

(c) Is purely contractual in nature. 
(d) Arises from private as distin-

guished from Government trans-
actions. 

(e) Is based solely on compassionate 
grounds. 

(f) Is for war trophies or articles in-
tended directly or indirectly for per-
sons other than the claimant or mem-
bers of his or her immediate family, 
such as articles acquired to be disposed 
of as gifts or for sale to another, volun-
tarily bailed to the Army, or is for pre-
cious jewels or other articles of ex-
traordinary value voluntarily bailed to 
the Army. The preceding sentence is 
not applicable to claims involving reg-
istered or insured mail. No allowance 
will be made for any item when the evi-
dence indicates that the acquisition, 
possession, or transportation thereof 
was in violation of DA directives. 

(g) Is for rent, damage, or other pay-
ments involving the acquisition, use, 
possession, or disposition of real prop-
erty or interests therein by and for the 
DA, except as authorized by 
§ 536.23(b)(1). Real estate claims found-
ed upon contract are generally proc-
essed under AR 405–15. 

(h) Is not in the best interests of the 
United States, is contrary to public 
policy, or is otherwise contrary to the 
basic intent of the governing statute 
(10 U.S.C. 2733); for example, claims by 
inhabitants of unfriendly foreign coun-
tries or by or based on injury or death 
of individuals considered to be un-
friendly to the United States. When a 
claim is considered to be not payable 
for the reasons stated in this para-
graph, it will be forwarded for appro-
priate action to the Commander, 
USARCS, together with the rec-
ommendations of the responsible 
claims office. 

(i) If presented by a national, or a 
corporation controlled by a national, 
or a country at war or engaged in 
armed conflict with the United States, 
or of any country allied with such 
enemy country unless the settlement 
authority having jurisdiction over the 
claim determines that the claimant is 
and, at the time of the incident, was 
friendly to the United States. A pris-
oner of war or an interned enemy alien 
is not excluded as to a claim for dam-
age, loss, or destruction of personal 
property in the custody of the Govern-
ment otherwise payable. 

(j) Is for personal injury or death of a 
member of the Armed Forces or Coast 
Guard or a civilian employee thereof 
which is incident to his or her service 
(10 U.S.C. 2733(b)(3)). 

(k) The types of claims not payable 
under the FTCA (see § 536.50(j)) are also 
not payable under §§ 536.20 through 
536.35 with the following exceptions: 

(1) The foreign country exclusion in 
28 U.S.C. 2680(k) does not apply to 
claims under §§ 536.20 through 536.35. 

(2) The Feres bar in § 536.50(j)(1) does 
not apply to claims under §§ 536.20 
through 536.35, but see the exclusion in 
paragraph (j) of this section. 

§ 536.25 Claims also cognizable under 
other statutes. 

(a) General. Claims based upon a sin-
gle act or incident cognizable under 
§§ 536.20 through 536.35, which are also 
cognizable under the FTCA (28 U.S.C. 
2671–2680) § 536.50, the Army Maritime 
Claims Settlement Act (10 U.S.C. 4801– 
04, 4806) § 536.60, the FCA (10 U.S.C. 
2734), or title 31, U.S.C. section 3721 
(Personnel Claims), will be considered 
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